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,TO: Mr, Loyd Roulette f 
\2 Plaat Monager ‘ 
; Marquette Coment Meausactusing Compaay 
‘ ?. 0. Zox 31 Route 9W 
Catskill, New Yor’ 1241.4 
, ‘ 
ae ds | a dl | ins | ioc a rs esa a i 


and Heaita Vio.ction(s) 


Subject: Citation(s) for ANeged Occupauona , Sarety 


‘ - yh Neh ae a ye " Ta ier imme coinn. Uw naliou Pe nh a a atts 4 a-ayv cians 
| An inspection of a puce of employment has revealed conditions whicn we believe do not comply with he provisions 
1 en 1 e ame { ol Ant oor Ooo 11<ef - a* ’ " » wee be ' a a nay 
, of the Occupational! Safety ana riealth Act of 2970, (29 U.S.C. Gii ef seq.). Tae nature of such alegec violution(s) 


is described in the enclosed Citations) WIN Telereances lO appiucad.e $tancgaras, Tuies, TeEZU.GUONS ANG Provisions Os tne 


icas must be corrected on or befoxve the Gate shown to we Moat Of eden aueged Vid.ai.on 


said Act, These conc 


| therein 
| 
| 


he nosted “in a conspicuocs 
niiy posted “in a conspicuous ¢ 


os a di \ oni 
Tine Act requires that a copy of the enclosed citation(s) be prom. 


ferr j ation occurrec. it Muss Tea Posed UNLL as. Vidswions CiveG 


red to in tae 


at or near each place a violation rei 
therein are corrected, or for 3 working days*, whic 


} } eT ~ * " areordaan wit ~ romante« £ & ts Nine "Ti “6 
s) should be picpared to perr posting in accordance with ine requirements of the Aci. Tae Act 


ver pé riod 1s ionger. A Sullicien. NumDer 0: COpies O1 tne 


attached ciation it 
provides for penalties for violation of the posting requsements. 


You are hereb oy notified, or will soon be notified, whether or not penalty(ies) will be proposed as a result o 


} 
| 
| violation(s). You have the right to contest any ov ali p 
| 


ts of either the citation(s) or the proposed penaity(ies) before 


w Commission is an incepencent agency 


the Occupational Safety and Health Review Commission. Tne Rev: 


nO 1 
OAOUIG 
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authority to issue decisions regarding citation(s) and proposed penaity(ies). If you do contest, you 


aver receipt oO. the Certuied Mau 


Yyts om rer “iraetor at th dele : sown abo. wits 1S woekin P 
Jetter to the Area Director at the ada ess snown aodove WILGIN 10 WOrmInS G 
\ -m tr r a 


n the 15 working day period, th 


notice regarding propo: sed penalty (ie s). If you fail to contest w @ Citation(s) and 
° =] b 
the penalty(ies) as proposed, shall be deemed to be a final order of the Review Commission and not suoject to review 


by any court or agency. 


If an employer contests the citation, the abatement period specified therein does not begin to run until the date of 
f 


| the Commission ‘ s tinal order in the case PROVIDE ‘D the employer initiated his contest in good faith and not solely 
1Or Gelay or avoidance O1 penaivies, . | 
You have a nght to request a discussion with the Area Director concerning any results of the iaspection (abatement | 
dates, citations, pe nalties, etc.). Please direct corresponcence to, or cai, tie a Director at the address snown at ' 
the top of this lever. A request for an informa! discussion cannot extend the 15 working day period aliowed for } 
iling a notice of contest. Therefore, a req\ west for an informal discussion should be sroue 1t to the attention of the i 
Area Director prior to the end of the 15 working days allowed for filing a notice of contest, preferubly as s00n as | 
possible. | 
An employee or representative of employees rm ay “le a notice (letter) to contest the rea,onableness of the time 
stated in the citation for the abatement of the alleged violation(s) | 
Alleged violations that are not contested shal. be corrected within the abatement nericd snecified in the ci A 
rioianeesle 4 inspection may be made for the purjose oi ascertaining taal the employes Aas * osted tle citation(s) as | 
reguired by the Act and corrected the alleged violations. lailure to correct an a!'eged violation within the aoatement | 
cord may resuit in further proposed penalties for each day the alleged “iolation ..7s not been corrected. Timeiy 
conection of an all leged violation does not uffect the initial proposed pe.lalty. | 
Correction of alleged violations which have an abatement period of 30 days or less should be reported in writing to | 
the Area Director pro nptly upon correction. Reports of corrections should show specific corrective action on each 
such alleged violation and the date of such action. On alleged violations having an abateme.t Gate of more than 20) | 
days, a written progress report should be submitted each 30 days. The progress report should detai! what nas been | 
done, what remains to be done, and the time needed to fully abate each such violatioa. When the alieged violation 
is fully abated, the Area Director should be so advised. 


: he Act provides that whoever knowingly gives false information is subject to a fine up to $10,000, imprisonment 
» to 6 months, or both. 
| 
{ 


! 
| If you wish additional information, you may direct such request to the undersigned at the address shown above. 
| *Under the Ocenattional Safety and Health Act, the term “Working Day” means Mondays through Fridays but does not include Satur 


days, Sundays, or Federal Hotidays 
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Cesant Manufacturing Company 
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TYPS OF ALLEGED V fi + Searous 


An inspection was mace on___Septembar 5 § 273. of a place of employment: located at: 
_.. and described as foliow. 
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thas you have vioiated the Oc Cupanonds Safety and Sealth Ac: of a0i¥, 
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i3. Date by which 


Description of alieged violation alieged Violauoa 
must be corrected 


Section 5(a){1) of | Le j t h of his 

the Occupational | e s W > ne > aneway Fogel the 

Safety and Healtn Bu ‘ j sag 4@ place 

Act : t mic <a : gnized hazards 
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he law requires that a copy of this citation prominently posted in a conspicuous 

each place that an alleged violation referred to in the citation occwTed, Tae ctation mu st rem< in 
dasha het De a 


} t } ‘ 
alleged ViGideiVsls CUCU wesc e ied ee Clsekwuwnne, Wh atye 


RIGHTS OF wou PLOY ESS 
“ Any employee or representative of employees who believes that any peri od of time fixed in this citation for the correction of 
a violation is unreasonable has the right to contest such time for correction by suomibeng a letver to the U.S. Department of Labur 


av the address shown above within 15 working days 
"NO persan sha ates win at manner Coct Mivate aunst any employee because su 


or instituted or caused to be instituted any proceeding under or celuled to this Ace OF Has tustiived of is about to testicy in sauce 
‘others of any rignt afturded by tuis Act.” Sec. 11(¢) 


* of the maouance ot tais citation 
th emoplovee as filed any ecmotaiat 


roceeding or because of the exercise by such employee on beluat of ti 
y F 


(1) of the Occupational Safety and ilealth Act of iy70, 29 U.S.C, bol, Gud(e)(1). 


fundays. 


*Under the Occupational Satety aa alih Net, (hua tere ns ‘v may Mondays through beidays but does nor include Saturdays, 
er Federal Plolidays j ( ve \ : | fi / Lo | 
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1 'O: Me. Loyd Roulette : 
f Plant Manazer | 
Mazquette Cameat Manufacturing Coxmpaay 
| i P.O. Sox 3) | Route! 93! ‘ 3. 

i Catskill, New Yous 12614 Date 
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This notification and the penalty (ies) proposed by the Secretary of Labor shall be deemed to be the final order of the Occupations: Safery 
and teaiti Review Commission (an independent agency with auinonty to issue decisions respecting citations and proposed penalties) and 
O96 sudject to review by any court oc agency rss, within 15 working days from the uate of receipt of this aot! ication, you suomit a lette- 
of contest. The letter of contest should be maiied or otherwise delivered to che Area Dizecror named below at the audtess saown at the top 
of this notification, If no notice of coatest is filed within the 15 working day period the proposed penaity (ies) becomes final and is 
immediately payabie. 


Payment of all penalties shown is to be made dy ch or money order payable to the order of “Occupational Safety and Heaitb-Labdor'’. 
Payment of penalties should be remicted to che Area Uirector at tae addcess shown above. 


ORIEN TLE IEY BNA a a 


Section 17(1) of the Act states: "Civil penaities owed under this Act shall be paid the Treasury of the United States and snail accrue 
to the United States and cay be recovered ia a civil accion in the name of the United tes brought in the United States district court ior 
the district where the violation is alleged to have occurred of where the empioyer has its principai oftice.’’ 


4. \ ’ ' 
On the 14th day of ao Sao tembar a) 19 23, a citation(s) was issued to you in accordance with the provisions of Section 9(a) 


of the Occupational Safety and Heaith Act of 1970 (84 Scat. 1601: 29 U.S.C. G51, er seq.) hereinafter referred to as the Act. You were taus 
notified of certain alleged violations of the Act, as specified in that citation(s). ~ 


YOU ARE HEREBY NOTIFIED that pursuant to the provisions of Section 10(a) of the Act, the penalty(ies) set forth below is/ are being 
poposed, based on the citation(s). ‘ 


' 
Se | 6. TOQNETR TAY 
SERTOUS VIOLATIONS ; NONSERZOUS 
5A. 5B. sc. | 6A. 63. 
Citation No, Item No. Proposed Penalty | Citation No. Item No. Proposed Penalty 
i 1 ‘, $600.00 . | NONE NONE NONZ 
| ; 
| 
| 
| 
1 
| 
| 
| j 
Te ' 
: Total Proposed Penalty tor 
i All Alleged Violations $ 600,00 
a ne 
| ! “haa a) 3 ro Ly y LL Aig | 


CES Le 6 WSCA Veg /Apeptember 14 yo 13 
on antiahii alte ol LOW sea diy Wl ed cosmic pes 


/ : . ¥ 
| The proposed penalty for Nonsesious Violations of safety and health ses reflects a 50 percent adjustment factor for corrective action ' 
| ' 

: 


; to be taken within the period prescribed in the citation, Ii a particulas alleged violation is not corcected within this period, the $0 percent 
j Adjustment will be added to such ocver penalty as may subsequently be proposed for failuce to correct a violation within the abatement bd 
{| Pettods No abatement credit ig achece.d coe violadens of recordkeeping Of posting requirements. 
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20 NORTH WACKER DRIVE > CHICAGO 60606 gine? EXECUTIVE OFFICES 
(212) 782-7000 


September 20, 1973 


CERTISTED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Chester C. Whiteside 

Area Director 

U. S. Department of Labor 
Occupational Safety & Health Admin. 
203 Midtown Plaza 

JOO East Water Street , 

Syracuse, New York 13210 


Dear Mr. Whiteside: 
We have received the notification of the proposed citation 


and penalty for the alleged violation of the Occupational Safety and 
Health Act at our Catskill Plant. 


We do not feel that we are guilty of the alleged violation, 


and therefore are contesting. the proposed citation and penalty. Our 
grounds are that the working conditions in the area of the affected 
employee complied with federal safety standards. 


Sincerely, 


we K. ye eee 
GKC/ire Director - Emplovee & 
bs Community Relations 
cc: Mr. George ‘oehlenhof 
McDermott. Will & Emery 
Me. Jd. E. Gviiney 
Mr. P. W. Gutmann 
Me. Ge Be Bowl 7c 
Catskill Plant 
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Representative 
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I-spection has cisclosed that, at the times and 


% 


the manner hereinafter stated, the provisions of 

' 

GCegunational Safety and Health Act of 1970 (84 Stat. 
U.S.C. C51, eb ecu,), herctnatter reterzec to ss 
the Eut, and the Cecurational Safety and Pealth Stancarc 


promulgated thereunder (09 C.F.P. Part 192C) have been 


violated. It is, therefore, averred and charged that: 


I 
Jurisciction of this action is conferred 


vuron the Cccupational Safety and Fealth voview Cormission 


of “ew York ané Coing business in the State of Mew Yor? 
maintaining an office and rlace of business at Houte &M, 
Cats ill, ‘iew York end witha principal office and place of 
businesa at 20 verth Wacker frive, Chicaco, Tllinelis is 
and at all tirs:s hereinafter mentioned was engaged in the 
manufacture of cement. 


Tit 


nee 
” 
~~ 


Many of the materials and supvlies used 
resrondent corroration were manufacture? outside the State 
of Vow Yerk and the respondent corroration twas and is engages 


* 
ry eection 10(c) of the ct. 
Tt 
The goasrontenk, “RROULTIR \CYvrid SUNOPRCIT wzhe 
COUPAVY, a corporation orerating under the laws of tia State 
| in a tuginces affe ting commere: within the meaning of scetions 


SU3) ant 303) oF be Tek. 


-3 a asult of an insrection hy an authorized 
reoresentative «° tha plaintd 


was issued a citation for a violation on Carterber 14, 1973 


surauant to cecetion %(a) of the Act. 


: Oo rs) 


Cr Aneust 29, 1°72, resrondent violated section 


4(3) (2) ef the Aet and the Cceurational Safety ere Fou ler 


Gtan@ard found at 26 C.P.R. 1826.892(2) premulgated pursuart 
te suction 6 of the Act at its workplace locate? at Toute ai, 
Catehill, vew York in that resconécent failed to insure that 

be Grorre? to any pedint lying ontsicge the 
‘xterior walls of the structurc unless the area is effectively 
rrotreted, iile reerencant was engaged in the Genolition anc 
recorstructicn of a brick kiln in the Filn Luilding 1% : 


subjected its employees worting near the passageway Tetveen 


344 . © 


‘loyee Prank F. Aysavy was fatally injured ty cevria, 
remover from the kiln, Cumres out of an 
urprotected chute from the interior of the buiicdine. 

I- necor@ance with seation S(a) of the fet the 
citation crovieed that the above violation was te 1 abated 


es Octkobur 8, 1973. Suck perio€ wae a reaconalle pericd 


oo 


raraqrath V of this com:laint to alleda & serious violation 
ef 29 C.F... 1926.652(a) in place of the serious violation of 


Py 
rr 


section 3(2) (1) of the Act. Phe rearcan for tae aronement is 
that invertiasation has diectored that ro cnondeat was engaced 


in the Cerolition anc recorstruction cf ¢ brick tdir and 


thorefore the safety an@ heslth regale’ ious for constructior 


ite 
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Part 1°76 rrorerly apply to thie alleged 


bf 1 
Tt.e violation alleged in the citation as set 
forth in cparagrpah V above was a serious violation within 
the moeanine section 17(%) of the Act in that there 
was a Substantial »robability that death or serious physical 
29 | could result from the condition alleged to exist 


3 a —aaY 
ana Tespontent, 


ablo diligence have lnown, of the presence of the viclations. 


Septemler 14,1573 a notification of rrorosred 
penalty for the citation was served on the respo 


corporation, proposing a penalty of ¢6995. 
the amount of the srorosed rernalty, due concideration 
vas given to the nize cf tre business of the resperntert 
corsccration, tho ocravicy cf the violations, the geod 

‘ 


Faith of the employer and the history of rrevious violations, 


AS recuired under section 17(4) of the Act 


eo 


Soptanber 24, 12973 the responéent corporation 
filed with a reoresentative of the Secretary of Labor, 
a notification of intent to contest the aforesaid citation 
and the proncead assessment of the penalty rursuant to 
the provisions of section 19(c) of the “et. This notification 
of intent to contest vas Guly transmitted to the “ceurpational 
Safety and Fealth feview commission ard jurisdiction 

1 


of thia proceedirg is conferred upen the Commission b 


a 


eoction LU (<) Gf the feet. 


Scveral of respendent's employces are affeeted 
by the violation roflecteéd in raragrarh Y herein. The 
authorizes employee reprosentativa of the affected employees 
is The United Cament, Line and Gynsum Werkers Union, Local 
“apsber 39, an unincorrorate? association maintaiving a railing 
ndéroces at 249 “Main Ctreet, Cateahill, ver Yor). “t all 
tines relevant the said tocal union wan certicicd as 
the collective bargaining representative of the affected 


. 


employees of the resvondent corporation and at all tines 
relevant herein it has had collective bargaining aqreenents 


with the respondent corporation. 


QO 
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WIt MS ce 8 ( 
Snlicitor of Laber 


/s/ francis “. Latutta 
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ntioa bo the FAROUTTTE CTlcVe CRECII CITED CORA 


You are herehy notified that you 
must plead or otherwise ansver 

this corrlaint, cither denying 

or agitting the allesations, within 
15 fave cf your receint of this 
complaint. Yailure to co so may 
result in Cismissal of your notice 
of contest. See rele 330), “ale 
of Precedure, Cccurational fatety 
and Yralth “Toview Commission. 


EEF AO ATT th, ENING, IIE NIE TIT RNG 


CERTIFICATE AF SEMVICr 


I, CHMISTINE FORPARA, an employee of the 
United States Cenpartment of Labor in the Office of the 
Regional Solicitor, 1515 Rroac@way, ‘ev Yor), New Yori, 
certify that on the 16° day of October, 1973 © mailed 
postpaid ky first class mail, hearing Government frank. 
four (4) copies of the attached 


COMPLAINT 


two copies being addressed to Marauette Cement Manufacturing 
Company and one copy to United Cement, Lime and Gypsun 
Workers, Logal 5% and one to 'aruuette Cement Manufacturing 
Company, Catskill, New York at the adé€resses stated after 
their names: 


Marcuette Coment Manufacturing Co. 
20 North Wacker Nrive 
Chicago, Tilinois &6§0606 


United Coment, Lime and 
Gypsun Workers, Jiocal 50 
349 Main Strecste 


Catski) 1, Vew York" 


Marquette Cement Manufacturing 
Route Fy 
Catskill, tiew York 


/s/ Christine Ferrara 


CHRISUING FFORARA 
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UNITED STATES OF AMERICA 


OCCUPATIONAL SAFETY & HEALTH REVIEW COMMISSION 


Pay ese ie cypnnty No vied ey nr ee ET vulinal uadinaa wie eauttondecarthanlbssal weet ndineanh aleve usacnaliund ad ua had uel) 


PETER J. BRENNAN, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR 


Vv. ‘ : OSHRC DOCKET 
MARQUETTE CEMENT MANUFACTURING NO. 4725 
COMPANY : 
Respondent 


UNITED CEMENT, LIME AND GYPSUM 
WORKERS, LOCAL NO. 50 | 


Authorized 
Employee 
’ Representative 
ANSWER 
& 
y GEORGE W. MOEHLENHOF 
b 
DOUGLAS A. CAIRNS 
Attorneys for Marquette Cement 
Manufacturing Company 
™ 


POST OFFICE ADDRESS: 


George W. Mochlenhof 
Attorney 

McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Illinois 60603 
(312) 372-2000 
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UNITED STATES OF AMERICA 


OCCUPATIONAL SAFETY & HEALTH REVIEW COMMISSION 
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PETER J. BRENNAN, SECRETARY OF LABOR, 
UNITED STATES DEPA RTMENT OF LABOR 


V. : OSHRC DOCKET 


MARQUETTE CEMENT MAi.UFACTURING i NO, 4725 
COMPANY : 


Respondent, 


UNITED CEMENT, LIME AND GYPSUM 
WORKERS, LOCAL NO, 50 


Authorized 
Employee 


Representative 
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ANSWER 

Comes now the respondent, MARQUETTE CEMENT MANU- 
FAC’rURING COMPANY, by its attorney, George W. Moehlenhof, deny- 
ing that it has vio.ated tie Occupational Safety and Health Act cf 1970 
as alleged, states as fr iows: 

i 

1. Admits “he allegations ccntained in paragraph I of said 
compiaint. 

2. Admits the allegations contained in paragraph II of said 
complaint. e 


3. Admits the allegations contained in paragraph III of said 


complaint. 


* . 
4. Admits that the respondent was issued a citation for an 


oe oO Ce) 

“alleged violation on September 14, 1973 by an authorized representative 
of the plaintiff but denies that the citation was properly issued pursuant 
to section 9(a) of the Act. 
5. Respondent denies the allegations contained in paragraph V 
of said complaint. 
6. Respondent admits that Item 1 of the citation was amended 
by paragraph V of said complaint to allege a serious violation of 29C,.F.R. 
1926. 852(a) in place of the alleged serious violation of section 5(a)(1). The 
respondent denies the applicability of the standard reflected in 29 C, F.R. 
1926. 853(a) and denies plaintiff's right to so amend. 

7, Denies the allegations contained in paragraph VII of said 
complaint. 

8. Admits the service of the notification of the proposed penalty 
of $600. 00 by the plaintiff upon the respondent, but denies the remaining 
alleyations contained in pa ragraph VIII. 

9, Admits the ‘allegations contained in paragraph IX of said 


, 


complaint. 
d 
10. Admits *1 information and belief, the representative status 
of Local 50, United C ment, Lime and Gypsum VW’orkers Union but denies 
the remaining allegations contained in paragraph X. 


WHEREIFORE, .cspondent prays that the citation and proposed 


penalty be vacated. 


George W. Mochlenhof b 


DouplasvA. Cairns 
Attorney’ for respondent 
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UNITED STATES OF AMERICA 


OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


PETER J. BRENNAN, SECRETARY 
) OF LABOR, UNITED STATES DEPART- 
MENT OF LABOR 


Vv. 


MARQUETTE CEMENT MANUFACTURING 
COMPANY 


OSHRC DOCKET 


No. 4725 
Respondent, 


UNITED CEMENT, LIME AND GYPSUM 
WORKERS, LOCAL NO. 50, 


Authorized 
Employee 
Representative. 


ee eee eee” 


STIPULATION OF FACTS 


IS 


It is hereby stipulated and agreed by and between the Complainant 


and Respondent acting through their respective attorneys that at all times 


mentioned herein, the following facts are true and may be accepted as true 
without further proof for the purposes of trial and hearing on the Complaint 
and Answer thereto, in the above mentioned matter, and that tnis Stipulation 
may be admitted in evidence. 

1. Jurisdiction of this action is conferred upon the Occupational 
Safety and Health Review Commission by Section 10(c) of the Act. 

2. The Respondent, Marquette Cement Manufacturing Company, 
is a corporation organized under the laws of the State of Delaware, conducts 
business in the State of New York, maintains an office and place of business 
at Route 9W, Catskill, New York and maintains a principal office and place 
of business at 2200 First American Center, Nashville, Tennessee. At all 
times hereinafter mentioned, Respondent was engaged principally in the 
manufacture of cement. 

3. At all times hereinafter mentioned, the Respondent used 
materials and supplies manufactured outside the State of New York and 
is engaged in a business affecting commerce within the meaning of Sections 
3(3) and 3(5) of the Act. 

4, On August 29, 1973, the Respondent was engaged in the demoli- 
tion and reconstruction of a kiln in the Kiln Building at its plant located 
al Route 9W, Catskill, New York. 

5. Respondent utilizes the kiln in the cement manufacturing pro- 
cess to dry the material and form the compovnds which are the elements 


of cement, by means of heating the kiln up to 2800 degrees Fahrenheit. 
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The raw material is brought into the kiln by a conveyor system. The kiln 


rotates and the material is transferred through the kiln by gravity. As the 
material is dumped through the kiln the brick lining of the kiln is worn away. 
When the brick lining is worn to slightly less than one-half its original width, 
a those bricks which are m must be removed and that portion of the kiln 
must be relined with new bricks. At least partial relining is necessary 
a minimum of four times annually, and requires a period of five days to 
complete on the average. It is the position of the Respondent that the above 


described relining process does not constitute construction within the 


meaning of the Regulations and the contrary position is taken by Complainant. 


6. Respondent disposes of debris resulting from the demolition of 


the kiln brick by dropping the material outside the exterior wall into the 
alleyway between: the Kiln Building and the Crane Storage Building by means 
of an unprotected caute approximately 26 feet above the ground. 

7. Respondent did not provide any protection to employees working 
near the alleyway between eg Kili Building and the Crane Storage Building 
from hazards created by f ling bricks. Protective devices suci as danger 
signs, barricades or an cnclosed chute were not provided as a means of 
preventing employce exr »sure to falling bricks. 

8. At approxim. tely 8:45 p.m. on August 29, 1973 Respondent's 
employee, Frank F, ae while in the alleyway separating the 
Kiln Building and the Crane Stor: ge Building, was struck by a large 

a quantity of debris being dumped out of the chute from the interior of the 
Kiln Building. Mr. Rysavy was killed immediately as a result of a 


crushed skull caused by the falling bricks. 
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9. The condition of said chute described above was known to 
Respondent's representatives. 

10. The Secretary of Labor as a result of an investigation of 
the accident involving Mr. Rysavy thus issued a citation which was 
amended by the Complaint to allege a serious violation of Occupational 
Safety and Health Standard 29 C.F.R. 1926.852(a). This Standard pro- 
vides ''Chutes. (a) No material shall be dropped to any point lying out- 
side the exterior wells of the structure unless the area is effectively 
protected. "' 

11, Mr. Rysavy was hired April 22, 1946 and, accordingly, 
was an employee of 27 years experience at the time of his fatal accident. 
At the time he was assigned to perform maintenance work inside the 
Kiln Building and no witnesses are available to testify to any circum- 
stances which explain his presence outside the Kiln Building. 

12. Respondent was properly served with the citation, notifi- 
cation of proposed penalty hit Complaint in accordance with the provi- 
siors of the Act. F 

Wherefore, bas a upon the above Stipulation of Facts the 
parties hereto certify th © only the following two questions remain to 
be decided in this proceeding: 

1, Was Respondent properly cited for a serious violation of 
29 C.F.R. 1926, 852(a)? 

2. If Respondent was properly cited, should the proposed 


penalty of $600 be affirmed? 


0 


above questions by the Court based upon the above Stipulation. 


DATED: March 13, 1974 


Furthermore, the parties consent to a determination of the 


“ George W. iMoehlenhot 
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Department of Labor 


W hbter~ £ es ee 
William J. berg 4 


Solicitor of Labor 
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Francis V. LaRuffa 
Regional Solicitor 
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Theodore T. Gotsch 
Attorney 


Attorneys for Secretary of Labor 


—_ 


SMe wy 
k a ee LAS, 
he 


McDermott, Will & Emery ° 
Attorney for Respondent : 


U. * DEPARTMENT OF LABOR a) 
OFFICE OF THE SOLICITOR 
1515 BROADWAY 
NEW YORK, NEW YORK 10936 


Tel: 212-971-7574 
e 
April 5, 1974 ¢ eves 5 
. | 2 
% Ky 


Honorable William E. Brennan 
Occupational Safety and Health 
Review Commission 

1825 & Street, N.W. 
Washington, D.C. 20006 


Dear Judge Brennan: 


Re: Marquette Cement Manufacturing Co. 
OSHRC Docket No. 4725 


Enclosed please find the Secretary's proposed exhibit 
A, a Penalty Assessment Worksheet-Serious Violations 
(Form OSHA-11). The attorney for the respondent was 
previously served with a copy of this exhibit and he 
has no objection to its admission together with the 
explaination of the proposed penalty which was in- 
advertantly omitted from the stipulated facts pre- 
viously submitted. Therefore please permit the 
addition of the following stipulate@: fact to those 
previously submitted to the Court. 


13. The Secretary of Labor issued 
a proposed penalty of $600. for the alleged 
serious violation. A $1,000 unadjusted penalty 
for a serious violation was reduced by 20% credit 
for respondent's good faith based upon an 
evaluation that the respondent's safety and 
health program was generally effective. A 
further credit of 20% was allowed necause cf 
respondent's history of no previous 
Occupational Safety and Health citatious. No 
credit was given to respondent for size since 
it employed approximately 150 employees at its 
Catskill, New York plant. Wo further credits 
were permitted by officials of the Occupational 
Safety and Health Administration in computing 
the final proposed penalty of $600. 


cae 


Sincerely, 


Francis V. LaRuffa 
Regional Solicitor 


cc: George W. Moehlenhof, Esq. 
United Cement, Lime 7 Gypsum Workers, Local 50 
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U.S. DEPARTMENT OF LABOR 
Occupations! Safety and Hecith Administration 


PENALTY ASSESSMENT WORKSHEET —- SERIOUS VIOLATIONS 
(Use for Determining Proposed Penalties Under Section 17 (b) ond 17(d) of the Aer) 
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UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COM MISSION 
PETER J. BRENNAN, SECRETARY 
OF LABOR, UNITED STATES DEPART- 
MENT OF LABOR 
v. 


MARQ UETTE CEMENT MANUFACTURING 
COMPANY, 


OSHRC DOCKET 


Respondent, 


UNITED CEMENT, LIME AND GYPSUM 
WORKERS, LOCAL NO. 50, 


Authorized 
Employee 
Representative. 
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RESPONDENT'S BRIEF TO THE ADMINISTRATIVE LAW JUDGE 


@ © 


Having abandoned the "general duty" standard, the Secretary 
of Labor cannot now be allowed to return to that standard following a 
dismissal of the amended citation on the ground of inapplicability of the 
standard cited. To allow the Secretary of Labor to return to the originally 
cited grounds following dismissal of the amended citation is tantamount 
to allowing alteration of the basis of his charge after the evidence has 
been presented on the basis of the amended citation. In short, allowing 
the Secretary of Labor to return to the original ground would constitute 
deprivation of due process which the judge found to be proscribed by 
the Act in Reserve Roofing and Sheet Metal, Inc., OSHRC Docket No. 
1796 (Judge C. K. Chaplin, 1973), CCH Employment Safety and Health, 
916, 353. 

Assuming arguendo that the dismissal of the amended citation 
on the grounds of the inapplicability of 29 CFR 1926. 852(a) operates to 
revive the original charge of a vioiation of the "general duty’ standard, 
the Secretary of Labor has failed .o meet nis turden of proof establish - 
ing the "general duty" viclation. To sustain a charge of a serious viola- 
tion ef the "general duty'' standard, the Secretary must prove that the 
employer knew or should have known of the existence of the hazard. 
George Nelson Roberts, Jr., OSIIRC Docket No. 98 (Judge D. G. Oringer, 
1973), CCII Employment Safety and Health, 915, 065. The Secretary of 


Labor offered no evidence whatsoever that the Respondent knew or should 


have known that the manner in which the removed brick was discarded 


constituted a hazard to its employees. To the contrary, the evidence 


reveals that there is no explainable reason for the presence of Mr. 


Similarly, the record is devoid of any 


: Rysavy in the area in question. 
evidence whatsoever that any employee has cause to be in the area. In 


short, there is no evidence whatsoever that the Respondent should have 


recognized the activity in question as hazardous to its employees. 


CONCLUSION 
For the reasons stated, and upon the record as a whole, the 


Respondent respectfully requests that the citation and proposed penalty 


be vacated. 


Respectfully submitted, 
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George W. Mochlenhof, Attcrney 
for Respondent, Marquette Comey 
Manufacturing Company 


: McDermott, Will & Emery 
7 111 West Monroe Strect 
: Chicago, Illinois 6060. 
(312) 372-2000 
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NITY STATES OEPARTMETT OF LADOR 


PPTER J. CIMMYT, SECRETARY OF LASON 


Vv. CSERC Mecket 


“MARQULTTR CEMENT MANUPACTOVING CO. NO. 4725 


Respondent, 
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EECRETARY OF LABOR 


MEMORANDUM OF LAW 
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This ic a proceeding unter section 19(c) of the 
‘ecunpational Sefety and “ralth act of 1970, 29 U.S.C. 
G51 st seq. (ereinafter retrrred to as “the 
revicw a citation issued by the “ccretary of Lebor 
sursuant to section Gla) and a proposes assessment of 
penalty thereon issued pursuant to section 19(a) of the “et, 


The citation issucd on Sontember 14, 1973 alleces 
that Yercuctte Cement “anufecturing Company, ther 
employer (hereinafter reforro@to an the “resnondent’ ) 
wiolated seettion 5(2) (1) cf the Crenunational “afoty 
and Health Act in that “the employer failer to furnish 
each of tis ermloyees vorling near tho passaqoway }atveen 
the %iln “udldine and the Cranes Storage Miilcing a 
place of employment which is free ‘rem recognized hazards 
that were causing or likely to caure death or serious 
physiezl harm to his employees in tiat the emnloyer 
cid not provide suitahle means to vrotact emrlovees 
from the hazards created by falline bricks, such as} 


as 


respondent, the gravity of the violation, the good faith 


of the enplover anid the hintory of ~revious violations in 


erocesina a penalty of $609 as remuired under section L764) 
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section 3 (a) (1), the so-called general duty recuirement 
end section 5(a)(%) for failure to comply with a more 
specific occupational safety and health standard. The Judge 
and Commission found the srecifie standard to he app plicable 
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Cleary no s concurring of; ion, the S-ceretary should 
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CERTIFPICAT. OF BERVICE 


I, CHRISTINE FRRNARA, an employee of the 
United States Department of Iekor in the Cffice of the 
Regional Solicitor, 1515 Froadway, “ew York, New York 
certify that on the a Gay of Avril, 1°74 I mailed postpaid 
by first class mail Vearina Government frank two (2) 
copies of the attached 


’ Sacretary's of Labor Memorandum of Taw 


te George tJ. MNoehlenhof, Esq. and one to United Cement, 
Wime and Cyosum Yorkers, Local 50 at the addresses stated 
after their names: 


Georce W. Moehlenhof, Fsa. 
Hedermott, Will & Emery 
Jl) West Monroe Street 
Chicago, Tllinois 66603 


United Cemont, Time & Gynsum 

Workers, tocal 50 : 
_e/o Pobert Wynne, President 
Poute 1 
Box 432A 
Sauqerties, Waew York 12477 


/s/ Christi::e Ferrara 
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UNITED STATES OF ANITA CADIR ON 


OCCUPATIONAL SAFETY AND HEALTIL REVIEW COMMISSION 
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SECRETARY OF LABOR 


Complainant : 

Vv. : DECISION AND ORDER 

MARQUETTE CEMENT MANUFACTURING CO. : Docket ie 4725 
Respondent : 
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APPEARANCES : 
FOR THE SECRETARY OF LABOR 


Francis VY. LaRuffa 

Regional Solicitor 

1515 Broadway, Room 3555 

New York, New York 10036 

Attn: Theodore T. Gotsch, Esq. 


FOR 1HE RESPONDFNT 


George W. Noehlenhof, "sq. 
McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Illinois 60505 


FOR THE EMPLOYEES 


United Cement, Lime and Gypsum 
Workers,: Local 50 

Robert Wynne, President 

Route 1 

Box 432A 

Saugerties, New York 12477 
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Brenan, Wek} Abid: 


This is an action arising under the provisions of Section 10(c) of 
the Occupational Safety and Health Act of 1970, 29 U.S.C. 659(c), 
(hereinafter the Act), to review a Citation for Serious Violation and 
Notification of*Proposed Penalty issued, pursuant to Sections 9(a) and 
10(a) of the Act (29 U.S.C. 658(a) and 659(a)) on September a4, 1973, oY 
the Secretary of Labor through the Area Director of the Occupational Safety 


and Health Administration for Syracuse, New York, (hereinafter Complainant) 


to Marquette Cement Manufacturing Company of Catskill, New York, (hercinafter 


Respondent). 


This case arose from a fatal accident to one of Respondent's employees 
which occurred on August 29, 1973 at the Respondent's cement manufacturing 
plant located on Route QW, Catskill, New York (hereinafter works2.te). 

Followirg an inspection by Complainant's representative, a Citation for 
Serious Violation of Section 5(a) (1) of the Act (29 U.S.C. 654(a)(1)) wee 
issued to Respondent on September 14, 1973, which set forth the following 


"Description of alleged violation": 


"The employer failed to furnish te each of his employees 
working near the passageway between the Kiin Building 
and the Crane Storage Building a place of employment 
which is free from recognized hazards that were causing 
or likely to cause death or serious physical harm to 
his employees in that the employer did not provide 
suitable means to protect employees from the hazards 
ereated by falling bricks, such as; providing danger 


-~ 3- 


t employees that an immediate hazard 


signs to aler 
providing barricades to 


exists from falling bricks; 
deter and prevent employees fron entering the brick 
dumping, area; providing an enclosed chute for the 
dumping of bricks from a 26 foot level; or providing 
other suitable means of preventing employee exposure 
to falling bricks." 


A penalty of $600.00 was proposed based upon this alleged Serious 


Violation. 


By its letter dated September 20, 1973, Respondent noted its contest 


to this Citation and proposed penalty. 


Pursuant to Section 10(c) of the Act, (29 U.S.C. 659(c)), this case 


was forwarded to the Review Commission. 


On October 17, 1973 the Complaint herein was filed with the Commission, 


which amended the Citation to charge a violation of Section 5(a)(2) of the 


Act (29 U.S.C. 654(a)(2))_ by failure to comply with the Occupational Safety 


and Health Standard set forth at 29 CFR 1926.852(a). 


Paragraphs V and VI cf the Complaint set forth the following: 


Vv 


"On August 29, 1973, respondent violated section 5{a){?) 
of the Act and the Occupational Safety and Health Standard founda 
at 29 C.F.R. 1926.852(a) promulgated pursuant to secticn 6 cf 
the Act at its workplace located at Route 9W, Catskill, New York 
in that respondent failed to insure that no material shall be 
dropped to any point lying outside the exterior walls of the 
structure unless the area is effectively protected. While 
respondent was engaged in the demolition and reconstruction of 
a brick kiln in the kiln building it subjected its employees 
working near the passageway between the kiln building and the 
crane storage building to the hazards created by falling bricks. 
On August 29, 1973, employee Frank F. Rysavy was fatally injured 


I PT 


ok = 
by debris, including brick removed from the kiln, dumped out 
of an unprotected chute from the interior of the building. 
"yn accordance with section 9(a) of the Act the citation 
provided that the above violation was to be abated by October 8, 


1973. Such period was a reasonable period for the abatement of 
this violation. i 


VI 
"ytem 1 of the citation has been amended by paragraph V of 

this complaint to allese a serious violation of 29 C.F.R. 1926.852(a) 

in place of the serious violation of section 5(a)(1) of the Act. 

The reason for the anendment is that investigation has disclosed 

that respondent was engaged in the demolition and reconstruction 

of a brick kiln and therefore the safety and health regulations 

for construction fourd at 29 C.F.R. Part 1926 properly apply to 

this alleged violation." 

Respondent, through its counsel, filed its Answer to this Complaint 
with the Commission on November 5, 1973, in which it admitted the juris- 
dictional allegations of the Complaint, but denied the substantive allegations 
of the alleged violation including a denial of the applicability of the 
cited Standard to the conditions alleged to be violative of the Act. 

& 

Atter assignment of t is case to the undersigned the trial date of 

February 26, 1974, was v...ated ipon notice from the parties that the case Was 
¥. : 

to be subuitted upon st’ ulated facts and briefs. 

The Stipulation of ‘acts and Briefs from both counsel were filed by 
April 10, 1974. Me 

In the last paragraph © this Stipulation, the parties consented to 

> 

a determination of two question: based upon the stipulated facts. These two 


questions were set out as follows in the Stipulation: 


'y, Was Respondent properly cited for a serious violation of 29 C.F.R. 
1926.852(a)? p : 


2. If Respondent was properly cited,‘ should the proposed penalty 
of $600.00 be affirmed?" 
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In order to determine these, and additional questions raised in this 


case, the following stipulated facts are material. 


All jurisdictional facts are established in paragraphs numbered 1, 2, 


and 3 of the Stipulation of Facts. 


The Stipulation further provides: 


* * * 


"9, At all times herein mentioned, Respondent was engaged 
principally in the manufacture of cement. 


* * * 


"4. On August 29, 1973, the Respondent was engaged in the 
demolition and reconstruction of a kiln in the kiln Building at 
its plant located at Route 9W, Catskill, New York. 


Jy 


ne 


kiln in the cement manufacturing 
process to dry the material and form the compounds which are the 
elements of cement, by means of heating the kiln up to 2800 degrees 
Fairenheit. The raw material is brought into the kiln by a conveyor 
system. The kiln rotates and the material is transferred through 
the kiln by gravity. As the material is dumped through the «iln 
the brick lining of t'® kiln is worn away. When the brick lining 
{s worn to slightly ~ ss rhan one-half its original widt>, those 
bricks which are wo: must be removed and that portion of tne kiin 
must be relined with new pricks. At least partial relining is 
necessary a minimur-of four times annuelly, and requires a period 
of five days to co plete on the average. It is the position of the 
Respondent that tl above described relining process does not 
constitute constru tion within the meaning of the Regulations and 
‘he gontrary positi n is taken by Complainant. 


| "5. Respondent utilizes the 


"6, Re-pondent disposes of debris resulting from the demo~ 
ion of the kiln bri. . by dropping the material outside the 
erior wall into the alleyway between the Kiln Building and the 
crane Storage Building by means of an unprotected chute approximately 


26 feet above the ground. 


oi ee 


"7, Respondent, did not provide any protection to employees 
working near the alleyway between the Kiln Building and the Crane 
Storage Building from hazards created by falling bricks. Protective 
devices such as danger signs, barricades or an enclosed chute were 
not provided as a means .of preventing employee exposure to falling 
bricks. 


"g. At approximately 8:45 p.m. on August 29, 1973, Respondent's 
employee, Frank F. Rysavy, while in the alleyway separating the 
Kiln Building and the Crane Storage Building, was struck by a large 
quantity of debris being dumped out of the chute from the interior 
of the Kiln Building. Nr. Rysavy %yas hilled immediately as a result 
of a crushed skull caused by the falling pricks. 


"g. The condition of said chute described apove was known to. 
Respondent's representatives. 


"10, The Secretary of Labor as a result of en investigation 

of the accident involving Mr. Rysavy thus issued a citation which 

was amended by the Corplaint to allege 

Occupational Safety and Health Standard 29 C.F.R. 1926.852(a). This 
at 


Standard provides ‘Chutes. (2) No material shall be dropped to any 
point lying outside the exterior walls of the structure unless the 


area is effectively protected.’ 


"41. Mr. Rysavy was hired April 22, 1946 and, accordingly, 
was an employee of 27 years experience at the tine of his fatal 
accident. At the tin €he was assigned co perform maintenance work 
inside the Kiln, Bui] ng and no witnesses are available to testify 
to any circumstance which explain nis presence outside the Kiln 
Building." ” 


The first question —— by this record is whether the Standard 
cited in the Complaint s allegedly violated, 29 CFR 1926.852, is 
applicable to Respondent's activities being carried on at its worksite on 
the dias k the accident, August 29, 1973. ! 


| The Complainant's Regulations set forth at 29 CFR 1910.12, entitled 


“Construction Work" provide as follows: 


"(a) Standards. 


f 

The standards prescribed in Part 1926 of this chapter are 
adopted as occupational safety and health standards under section 6 
of the Act and shall apply, according to the provisions thereof, 
to every employment and place of employment of every employee 
engaged in construction work. Each employer shall protect the 
employment and places of employment of each of his employees 
engaged in construction work by complying with the appropriate 


ae aT me at 


standards prescribed in this paragraph. 


(b) Definition. 


‘\ 

For purposes of this section, ‘construction work' means work 
for construction alteration, and/or repair jneluding paintings 
and decorating. See discussion of these terms in §1926.13 of this 
title." (Emphasis added) 


The Regulation cited under paragraph (b) supra, and the laws therein 
cited, contain substantially the same language as above quoted. Thus, 
the question is raised - What is "construction work"? 

Webster's Third New International Dictionary, (Unabridged, 1971) defines 


"construct" to mean: 


re 


“to form, make, create by coubining parts; 


build, fabrice :" 
“construction” is d‘fined as: 
“the act of p: ting parts together to forma 
complete int grated object; fabrication”. 
Thus "construction ‘ork" means the expenditure of effort to form, 
make or create a complete object, such as a pbuilding, bridge, highway, etc. 
That is, to build or fabricat? an object by combining parts. Consequently, 


‘all work expended in initially fabricating a building (the complete integrated 


object), or in altering, repairing, painting or decorating the building, 


qualifies as “construction work” under the cited definition. 


o~ Bin 


However, work performed not on the building of an integral part thereof, 


such as upon machinery within the building, can not be considered as "construction 


work" as defined in the Complainant's Regulations. 


As to the case at ber, there is no evidence that the kiln being relined 


art of the building within which it was 


with new brick, was an integral p 


located, i.e., the "Kiln Building". Rather, the evidence of record most 


strongly supports the conclusion that the kiln was a piece of manufacturing 


ness of manufacturing 


equipment, used exclusively by Respondent in its busi 


cement. 


Therefore, the periodic repair of this kiln, made necessary by Respondent's 


manufacturing processes, involved the repair of manufacturing equipment, not 


the type of "repair" intended in the definition of “construction work" set 


forth supra. To conclude otherwise would lead to absurd results, i.e.,° the 


repair of drill presses in a manufecturing, building could be construed to 
j 


& 
be “construction work". I is therefore concluded that Respondent's activity 


; was not "construction work" as 
1/ 
“Construction Standards" and consequently 


of reliving a kiln on the day in question 
¢ 


contemplated by the Com *ainant's 


these activities were 1 ¢t within the purview of these Standards. 


Assuming arguendo a d for purposes of a complete determination of 


- activities on the day in question could be 
>. 


this case, that Respondent’ 


LLL ALLA LL ALLL AO, : At enmemetermseonoumnntnaen 


-1/ 
~ A similar result has been reached by Judge Chalk in a strikingly 


similar case, Sec. of Labor v. Keibler Industries, Inc., Docket No. 1689, 
6/28/73. This decision has become the final order of the Commission 


pursuant to Section 12(j) of the Act, (29 USC 661(j)) as no review 
was directed. aa 
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construed to be within the scope of the Complainant's "Construction Standards", 


the specific Construction Standard relied upon, 29 C.F.R. 1926.852(a), does 


not apply to Respondent's activity. 


This Standard is found in Subpart T.of Complainent's Standards, which 


is labeled "Demolition". 


Again, Webster's Unabridged Dictionary, cited supra, defines the word 


"demolition" as: 


“the act or process of demolishing." 


The word "demolish" is defined as 
" to pull or tear down (as a building) 
...to raze; to break to rieces or epart usually 
with force or violence; ruin completely; shatter, 


smash..." 


The obvious activities intended to be covered by the Standards in 


Subpart'T, are those involving the demolition of structures, that is the 


razing or tearing down of structures. This coverage is clearly evident 
& 


from a reading of these s‘ .ndards inthis Subpart (29 CFR 192%.850 - 


1926.860). # 
b 


The activity of Re pondent, in relining a kiln cannot reasonably he 


labeled the "demolition of the kiln. -It is clear from the Stipulation of 


Facts, that the kiln involved was not demolished, or torn down, rather its 


o installing a new brick lining. 
2/ 
‘This constituted the repair of tne kiln, not its demolition. 


worn brick lining was remov. | preparatory t 


2/ 


Paragraph 4 of the Stipulation states " ..the Respondent was engaged 
u" 


in the demolition and reconstruction of a kiln in the Kiln Building... 
at the worksite. This concJusuory statement, is not binding upon the 
Commission, when it is contradicted by othe factual statements in 
the Stipulation, (see paragraph 5 thereof), is contrary to the 


generally recognized meaning, of the term "demolition", and where “oO 
- aaer: i $ r. Ac vae ee eee, is T+ they . CATanIn) Croft 
aes Pl wry 
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Having answered question number 1 as proposed by the parties in the 
negative, that is, Respondent was not properly cited for a serious violation 
of 29 CFR 1926.852(a), there remains another question raised in Complainant's 
Brief. 

Part Ill of this Brief, in effect moves to amend the "...pleadings, 
pursuant to ¥.R.C.P. 19(b) to conform them to the proof’, in the event 
4t is found that the Standard relied upon in its Complaint is inapplicable. 

By this motion, Comp.ainant moves to amend the pleadings to once again 
charge a violation of Section 5(a)(1) of the Act, as initially charged in 
its Serious Citation herein, believing that the proofs establish such 
a violation. 

The Respondent in its brief, addresses the question of whether the 
proofs establish a violation of Section 5(a)(1) of the Act. Thus, the 

* legal issue, on this record, has been expressly tried. Further, the 


: : & 
factual’or evidenciary bas s for a Sectica 5(a) (1) charge, has. not changed, 


e i.e., the Stipulation of ‘acts. Therefore, my understanding of Commission 
4 3/ 4 4 
: precedent, judicial p :cedent’ ‘, and Rule 15 of the Federal Rules of 
ae 
t. Civil Procedure, leads ©¢ to conclude that the Complainant's Motion should 
Ee 4 
e be granted as 1 am unable to conclude on this record that the Respondent is 
= 
Ff prejudiced thereby. . 
oo eetecalaliaeeainens eemrnni 
-3/ 
See: Sec. of Labor Vv. Brisk Waterproofing Co., Inc., Dkt. No. 1046, 
a 7/27/73; 
Sec. of Labor v. J. L. Mabry Grading, Inc.; Dkt. No. 285, 4/27/73; 
4 ; ‘Sec. of Labor v. Advance Air Conditioning, Inc.; Dkt. No. 1036, 
t: 4 4/4/74; ‘ 
= Sec. of Labor v- Copelan Plurbing Co. Dkt. No. 867, 6/17/74; 
ey Sec. of Labor v. Gerstner electric, Inc.; Dkt. No. 997, 8/1/74. 
i 
a 4/ 


=" Martone) Realty and Construction Co., Ine. Vs OSURC an Sec. of Labor 4] 
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There consequently remains for determination, one last question, whether 


the evidence of record establishes a violation of Section 5(a)(1) of the 


ry 


Act. 


This section of the Act provides: 

"(a) Each employer - 
(1) shall furnish to each of his employees employment and 
a place of employment which are free from recognized hazards 
that are causing or are likely to cause death or serious 
physical harm to his emmployees;" (29 U.S.C. 654(a) (1)). 

In order to sustain a violatioon of this Section of the Act, the 
Complainant must establish, among other things, that Respondent's place 


of employment was not free from recognized hazards "...that are causing 


ge death or serious physical harm to his (Respondent's) 


or are likely to cau 
employees." 


In order to sustain a "serious" violation of this Section, as cheveed 
herein, the Complainant must establish that the employer knew, or with the 
exercise of ‘reasonable diligeace could have knowwn, of the preseiee or the 
violation (Section 17(k), 29 U.S.C. 666(h)). 

There is no evidence in this record that Respondent's method of discarding 
the used brick taken from the kiln der God was causing or was likely 
to cause death or serious physical harm to any exp ldyee engaged in employment 
ess, The Stipulation establishes that the employee accidentally killed 
-on August 29, 1973, was an employee of 27 years experience with Respondent. 


Further, on this date, "he was assigned to perform maintenance work 


Oy ae 


inside the Kiln Building and no witnesses are available to testify to 


any circumstances which explain his presence outside the Kiln Building." 


(Para. 11 Stipulation of Facts). 


Paragraph 6 of this Stipulation describes the area between the Kiln 


Building and Crane Storage Building as an "alleyway". 


In short, there is no evidence to support a conclusion that this 


area was used by Respondeut's employees as a passageway, nor. aS an area 


within which any work was to be performed. The contrary inference is 


possible, although not necessary, by denominating the area an "alleyway". 


The record is similarly devoid of any evidence to establish any reason for 
any employee to be in this area. 


It is therefore concluded that Complainant has not sustained the 


urden of establishing thac the condition existing at this worksite 
{ 5/ 
any employee serious physical. harm, 


requisite b 
- was causing or was likely to cause 
er that Respondent knew or reasonably) could- have known thee this condition,. 


could result in serious physical harm to any of its employees. 


There is insufficient evidence in this record to support a violation 


£ of Section 5(a)(1) of tne Act. 

v 

s ——— — << ‘a 
5/ : 
A The mere occurrence of an accident does not necessarily mean a 


hazard exists as defined in ,29 U.S.C. -654(a) (1). Sec. of Labor v. 


Koppers Co., Inc., 1 OSAHRC 666 (1972). 
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Now, therefore, based upon the evidence of record and pursuant to 


the provisions of Sections 10(c) and 12(j) of the Act, (29 U.S.C. 659) 


and 661(j)), it is hereby, 
ORDERED: 
That the Citation for Serious Violation, as amended, and civil 


penalty proposed thereon are VACATED. 


‘ : 
leleclic ppl the urea Wipe 


WILLIAM E. BRENNAN 
Judge, OSHRC 


UNITED STATES OF AMERICA 


ACIONAL SAPETY AMD HEALTH REVIEW COMMISSION 
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ay RENNAN, SECRETARY OF LABOR, : ‘ 
Complainant, : 
Vv. 3. OSHRC 
DOCKET NO. 4725 
MakQUSTis, CEMENT MANUPACTURING.CO., : 
Respondent. : 
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PETITION FOR DISCRETIONARY REVIEW 


Complainant, the Secretary of Labor, being aggrieved by 
the Decision and Order of the Administrative Law Judge ix the 
above matter, hereby submits this Petition for Discretionary 


Review pursuant to Section 2200.91 of the Rules of Procedure 


> 


of the Occupational Safety and Health Review: Commission. 


Statement of P Portions ef the Decision 


Se 


And Orcer Y tO Viieh) Exception 15 Toon 
1. Complainant takes excepticam to th- conclusion. of ‘liw 
at pase 8 of the Decision and Order: 


~e+ It is therefore concluded that Respon- 
q dent's activity of relining a kiln on the 
day in question was not "construction work" 
@s conteiiplatied by the Complainant's ‘con- 
struction standards" and consequently these 
« activities were not within the purview of 
{ these standards. (29 CFR 1926 et seq.). 


2. Complainant takes exception to the conclusion of 


. law at page 12 of the Decision and Order: 


There is insufficient evidence in this 
record to support a.violation of Section 
Sla)tl) of the Act. 


nr es ee ee 


eo -:- o 


--¢ the kiln was not “an integral part" of the 
-y gcoxt, the Judge's definition is primarily con- 
_a2 structure on which work was performed. 
it thot the correct definition of "construction 
es on the tools, materials, and methods utilized in 


eh he 


~ aici nng the project in question. If the project in ques- 


ee y. cuires tools, materials, and methcds which are typically 
invoived in "fabrication" of building work, the project ran 
be characterized as "construction work" under Part 1926. 

Since the Secretary's interpretation of construction work 
takes cognizance of the fact that specific sections of Part 
1926 are concerned with the hazards associated with particular 
work procedures rather than particular structures, we submit 
that it is more appropriate than the Judge's. 

Accordingly, it is our position that in the instant case, 
vanpondent*s relining of the: kiln constituted "construction 
work", since the project involved tools, materials and m2*hods 
(and associated hazards) which are characteristic of fabrivatico% 
and building. 

2. Even if the Commission were to conclude that 29 ObR 
1926.252(a) does not apply to respondent, the Secretary contends 


he has met the burden of proving a violation of Section 5(a)(1) 


2/ In defining "construction work" under 29 CFR 1910.12(b), 
a Loewendick and 


the Judge in Secretary of Labor v. S. G. 

Sons, Inc., Osh bDockee wo. 0120, (omptemper t/, 1974), 
focused on the "tools and equipment" used in the operation 
in question. 
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of tha Act.: Accordingly, complainant submics thet th. Pruage 


erred in vacating the citation on the ground that there is 


insufficicnt evidence in the record to support a 5(a)(1) viola- 


beanie HUE 
Cicn. 


The record establishes that one of respondent's employees 


was killed by debris which had been generated by the rebuild- 
ing of a kiln on the second floor of respondenc's Kiln Building 


and then had been dropped outside the exterior wall of the 


building 26 feet into an alleyway. The stipulated record 
establishes that: 


Respondent did not provide any protection 
to employees working near the alleyway 
between the Kiln Building and the Crane 
Storage Building from hazards created by 
falling bricks. Protective devices such 

as danger signs, barricades or an enclosed 
chute were not provided as a means of pre- 
venting employee exposure to falling bricks. 
(para. 7, Stipulation of Facts) 


hb 


) 


binder Beciics 5(a)(1}, the Secretary must prove: ( 
that: tne Yaxzard in question was a Seanngnbned haggard": (2) 
that. the recounized hazard “was causing oi likely to cause 
death or.sexious physical harm"; end (3) that the employer + “at 
failed to render its workplace "free" of the recognized hazard. 
National tkeaity snd Construction Co. Vv. Occupational Safety 
and Health Review Gaewd cadens. M90 F.2d 1257 (C.A.D.C. 1973) at 4 
Bb. 1265, Cents avert submits that it has proven the above 


elements required by section 5(a) (1). 


: + 
f 


First, complainant contends 2.2 


that respondent's procedure for di 
debris, i.e. by dumping materials out «- ot - oy Open 
nitign, . a e as =. 
ing into an unprotected alleyway witout - 
chute, constitutes a "recognized" hazard. 


a particvlar conditién constitutes a "recogni-c¢ 


involves an objective determination which can b¢ Me 4 indepen- 
dently of respondent's perception of the Pe ag 
Complainant submits that common sense dictates that 
‘respondent's procedure for dumping bricks out of the Kiin 
Building constituted a “recognized hazard." This conclusion 
is buttressed by the fact that 29 CFR 1926.252(a) and 29 CFR 
1926.852 require that specified precai.tions be taken when 


materials are dropped on the ovtside of the exterior wall of 


a building. 


3/ In National Realty and Cons*restion Co.,_Inc., supra, . 
“the court stated: 

An activity may he a4 "veenenizved hazera" 
even it the defendant. <1p.oyex is ignorant 
of the activity's existe ic2 or its potential 
for harm. The term recrived a concise deri- 
nition in a floor speve:. hy Representative 
Daniels when he propoSe’i au Gacmdment which 

‘ became the present version otf tne General 
Duty Clause: 


A recognized hazard is a condition that is 
known to be hazardous, and is known not 
necessarily by each and every individual 
employer but is known taking into account 
the standard of knowledge in the industry. 
In other words, whether or not a hazard 

is 'recognized' is a matter for objective 
determination; it dees not depend on whether 
the particular employer is aware of it. 
(489°F.2da 1257 at 1265, Footnote 32) 


“us 
shila acelin Ma 
\ 
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Second, : tL “xecognized hazard" in the 
Instant ‘case "wer CasGs oc: likely to cause death or serious 


physical harm." The petential for serious physical injury is 


4/ 


indicated in the record by the Geath of respondent's employee. 


Third, the record establishes that respondent failed to 
render its workplace "free" of the recognized hazard. As 
noted earlier, the stipulated record shows that respondent did 


not take measures to protect employees such as using an enclosed 


. 


chute for dropping discarded bricks, placing warning signs in 
appropriate places, or restricting employee access to the area 


into which the bricks were dropped. 


4/ In National Realty and Construction Co., Inc. v. Occupational 


Safety and Hoaitn Review Coimnission, supra, the court indi- 

cated that the burden to show that a hazard is likely to 

cause death or serious physical harm is satisfied if the 

record shows that an employee died as a result of the hazard. 

(489 F.2d 1257 at 1265, Footnote 33) 
. | 
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UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, 
Complainant 
Vv. OSHRC DOCKET NO. 4725 
MARQUETTE CEMENT MANUFACTURING CO., 


Respondent 
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DIRECTION FOR REVIEW 


Pursuant to the authority granted by the provisions of section el 
12(j) of the Occupational Safety and Health Act of 1970, the under- 
signed hereby directs review of the proposed decision and order in 
the above-captioned case. 
Submissions are requested on but not limited to the following 
question: 
1. Whether the trial Judge committed reversible error in con~ = *: 
cluding that Respondent was not in violation of section 5fa)(1) ot 


the Act under the circumstances of this case. 


~ VAN NAMEE 
COMMISSIONER 34036 IANINIIX3 
3HL 30 39/440 
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DATED:  /@~/4 


UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 
PETER J. BRENNAN, SECRETARY 
OF LABOR, UNITED STATES DEPART- 
MENT OF LABOR 


Vv. 


MARQUETTE CEMENT MANUFACTURING 
COMPANY, 


OSHRC DOCKET 


Respondent, 


UNITED CEMENT, LIME AND GYPSUM 
WORKERS, LOCAL NO. 50, 


) 
) 
) 
) 
) 
) 
) 
) 
) NO. 4725 
) 
) 
) 
) 
) 
Authorized ) 
Employee ) 
Representative. ) 
BPJEF FOR RESPONDENT 


TO THE 
OCCUPATIONAL Sf ETY AND HEALTH. REVIEW COMMISSION 
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above-cited cases, direct revicw on its own motion since it has not 


specified that procedure by way of its publication in the Federal Regu- 


lations. Accordingly, since the only review procedures specified in 
the then existing Review Commission rules requires receipt of 
Petition for Discretionary Review no later than the 25th day following 
the Trial Judge's decision, and furthirmore, since ‘aes was no com- 
pliance with that time limitation, the Review Commission is without 


authority to review the Trial Judge's decision. 


Il. THE TRIAL JUDGE ERRED IN GRANTING THE 
SECRETARY OF LABOR'S MOTION TO AMEND 
THE PLEADINGS TO RETURN TO THE PREVI- 
OUSLY ABANDONED SECTION 5(a)(1) BASIS OF 

THE ALLEGED VIOLATION. 


The original citation issued to the Respondent on Septem- 


ber 14, 1973 alleged a violation of the general duty clause contained in 
Section 5(a)(1) of the Act. © Subsequent to the Respondent's filing of a 
Notice of Contest, the ae ry filed a Complaint wherein he abandoaed 
the general duty basis * the char ge and substituted therefor an allega- 
tion of a violation of 2 C.F.R. 1926.852(a). The Complaint itself 
recited the seendonsmensot the 5(a)(1) basis. Paragraph VI of the Com- 
plaint stated: >. 

"Item 1 of the citation has been amended by para- 

graph V of this complaint to allege a serious viola- 

tion of 29 C.F. R. 1926. 852(a) in place of the 


seric.s violation of Section 5(a)(1) of the Act." 
(Emphasis added. ) 


After the Respondent filed its Answer, the partie: tered 
into a formal "Stipulation of Facts" dated March 13, 1974. That that 
Stipulation was entered into solely with respect to the alleged violation 
of 29 C.F. R. 1926. 852(a) can be seen in the very wording of that Stipula- 
tion: 
“Wherefore, based upon the above Stipulation 
of Facts the parties hereto certify that only the 


following two questions remain to be decided in 
this proceeding: 


"1, Was Respondent properly cited for a seri- 
ous violation of 29 C. F.R. 1926. 852(a)? : 


"9, If Respondent was properly cited, should 
the proposed penalty of $600 be affirmed?" 


However, ‘shee celia to the Tubmission of the Stipulsiion of Facts to the 
Trial Judge, the Secretary of Labor in effect requested in Part III of 
his brief to be allowed to amend the pleadings pursuant to F.R.C.P. 15(b) 
to conform them to the evidence in the event that it was dcterm‘ned that 
the standard relied upon in the Complaint was not properly applicable, 
In other words, by that motion, the Secretary of Labor sousht to 
amend the pleadings to again charge a violation of Section 5(a)(1) of the 
Act. In allcwing this amendment, the Trial Judge clearly erred. 

As the Review Commission held in RPM Erectors, Inc., 
OSHRC Docket No. 1114, dated September 3, 1974, a motion to amend 
the pleadings to cc 1form with the evidence is not proper where "the 


issuc on which the amendment is based was not consensually tried... 


or where Respondent was otherwise prejudiced." In tac instant case, 


the partics' Stipulation of Facts clearly evidences the fact that the sole 
basis of the alleged violation to be resolved by the Trial Judge was 


whether or not the Respondent had violated the cited standard. That 


Stipulation of Facts was not addressed at all to a general duty violation. 


Accordingly, under the Review Commission's decision in RPM Erectors, 


Inc., supra, the Trial Judge's granting of the Secretary's motion to 


———— 


amend under Rule 15 was improper. 


Il. THE TRIAL JUDGE PROPERLY CONCLUDED 

THAT THE SECRETARY OF LALOR HAD FAILED 

TO ESTABLISH BY A PREPONDERANCE OF THE 

EVIDENCE THAT RESPONDENT VIOLATED SEC- 

TION 5(a)(1) OF THE ACT. 

The record evidence clearly establishes that there was 
no explainable reason whatsoever for the presence of Mr. Rysavy in 
the nonworking area on August 29, 1973. Mr. Rysavy's assigned work 
duties reauired his presence inside the Building. Moreover, the recoi'd 
is completely devoid of any evidence establishing that the situs of the 
accident was ever visited by emp'oyees of the Respondent. In short, 
Mr. Rysavy's presence cutside of the Kiln Building on the day in ques- 
tion could not be reasonably anticipated or foreseen by the Respondent 
and, accoringly, cannot, under the authority established in Norman R. 


Bratcher Company, OSITRC Docket No; 83, dated March 1, 1973, serve 


to form the basis of a violation of Section 5(a)(1). 


a} 
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The disposal of brick into a nonworking area which the 
record evidence does not disclose to have been visited by Respondent's 
employees cannot be deemed a "recognized hazard", The Seerctary of 
Labor, in alleging that this disposal constituted a "recognized hazard", 
is apparently returning to his previous attempt to extend application of 
the "construction standards" to the Respondent's operations. For ex- 
ample, the Secretary «’ Labor, in proffering suggestions as to the pre- 
cautionary measures which Respondent should have taken, recites such 
matters as enclosed chutes, warning signs, etc., which are measures 
provided for in the construction industry standards. Those standards 
have been properly determined to be inapplicable to the Respondent, a 
manufacturer of cement and related products. Obviously, the disposal 
of bricks at a construction site into employee working areas is totally 
distinct from the discarding of bricks by an employer not involved in 
construction into areas were the employee presence cannot ba reason- 
ably anticipated or fores::n. In other words, merely beczuse the : 
disposal cf brick into working areas of a construction site without the 
use of chutes, etc., might constitute a "recognized hazard", it does not 
necessarily follow that Respondent's manner of brick disposal constituted 
a recognized hazard. Republic Creosoting Company, OSIIRC Docket No. 
22, dated February 9, 1974. 


The fact that a fatality arose as a result of the Respondent's 
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disposal of the worn firebrick is not, as argued by the Secretar of 
i wo 


Labor, sufficien! proof that the Respondent's method of brick disposal 
was likely to.cause serious bodily injury or death. The Review Com-. 
mission has held on more than one occasion that the mere fact of a 

: fatality Joes not establish likclihood of se: ious injury. See, for ex- 
ample, the above-cited decision in Bratcher Company, supra, and 


National Realty and Construction Company, Inc., OSHRC Docket No. 


85, dated September 6, 1972. Moreover, the U.S. Court of Appeals 
| for the District of Columbia decision in National Realty and Construc- 
tion Company, Inc. v. OSAHRC, 489 F. 2d 1257 (1973), does not, as 
‘contended ‘by the Secretary of Labor, establish the principie that the 
"burden" to show that a hazard is likely to cause death or serious physical 
harm is satisfied if the record showed that an employec died ¢s a result 
of the hazard. In that decision the Court ruled thnt the actual cecurrence 
of hazardous conduct 3 not, by itself, suf‘icicnt evidence of a violavion 
of the general duty clause even when that conduct has resulted in injury. 
In short, the only evidence which allegedly supports a 
finding of a violation by Respondent of Section 5(a)(1) is the fact that an 
employee was fatally injured as a result of Respondent's brick disposal 
measures. As stated above, that fact alone is insufficient evidence of a 
violation. Since the Secretary of Labor must’prove a violation of Section 


5(a)(1) by a preponderance of the evidence (Biddeford and Saco Water 


. "@ 


Company), OSHRC Docket No. 3347, dated March 21, 1974, he has 
not, in the instant case, met the burden of proof. Accordingly, the 


Trial Judge properly determined that the Respondent had not violated _ 


Section 5(a)(1). 
CONCLUSION 


For the reasons stated and upon the record as a whole, 
Respondent respectfully requests that the Review Coramission not 
“reverse the Trial Judge's vacating of the Secretary of Labor's citation : 


and proposed penalty. 
Respectfully submitted, 


George W. Moehlenhof 


Dougias A. Cairns 


McDermott, Will & Emery 
111 West Monroe Street 
Chicago, ]llinois 60603 
(312) 372-2000 


UNITED STATES OF AMERICA 
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OCCUXATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


PETER J. BiENNAN, SECRETARY OF LABOR, : 
Complainant, ; 

Vv. : OSHRC 
i DOCKET NO. 4725 
MARQUETTE CEMENT MANUFACTURING CO., : 


Respondent. : 


LL LE A Le a FS A SS A Ye See ee cen en ee ee GO ce See ee ae ee come oo anew ne ams we eam 


BRIEF OF THE SECRETARY 
QUESTION PRESENT=D 


On October 24, 1974, Commissioner Van Namee directed 
review in chis case on the question of “whether the trial 
Judge co.a°tted reversible error in concluding that respon- 
dent wac not in violation cf Section 5(a)(1) of the Act 


under tie sircumstances of this case." 
STATEMENT OF FACTS 


This case arose from a fatal accident on August 29, Lo73 
to an en; loyece working Bt seerondenh cement manufacturinn 
plant locited in Catskill, New York. The stipulated facts 
establish that respondent's employee was killed when he was 
struck by daneis which had been dropped outside the exterior 
wall of one of respondent's buildings 26 feet into an alleyway. 


The debris was dropped into the alleyway as a result of 


& 
. @ 


es 
\ ARGUMEN‘ 


THE JUDGE ERRED IN VACATING THE CITATION 


ON THE GROUND THAD THERE IS INSUFFICIENT 


EVIDENCE IN THE RECORD VO SUPPORT A 5(a)(1) 
ee Et AA ONAN L) 
VIOLATION 


Section 5(a)(1) of the Act provides: 


(a) Each employer 

(1) shall furnish to each of his employees 
employment and a place of employment which 
are free from recognized hazards that are 
causing or are likely to cause death or 
serious physical harm to his employees. 


In order to prove a violation of Section S(a)(l), the Secretary 
must prove: (1) that the hazard in question was a “recognizes 
hazard"; (2) that the recognized hazard "was causing or likely 
to cause death or serious physical harm"; and (3) that the em- 
Ployer failed to render its workplace “free" of the recognized 
hazard. National Realty and Construction Co. v. Occupational 
Safety and Health Review Commission, 489 F.2d 1257 (C.A.D.c. 
297.) . Complainant submits-that -it has proven the above elements 

. . . 
requited by Section 5(a)(1). 

“he record ab we that. one of respondent's employees was 
“killed by bricks ‘1d debris which had been dropped from the 
second floor cf 1 spondent's Kiln Building into an alleyway 
outside the extery or wall of the building. The stipulated 
record establishes that: 

Respondent did not provide any protection 
to employces working near the alleyway 
between the Kiln Building and the Crane 
Storage Building from hazards created by 
falling bricks. Protective devices such 
as danger signs, barricades or an enclosed 
chute were not provided as a means of pre- 


venting employee exposure to falling bricks. 
(Para. 7, Stipulation of Pacts) 


First, com >lainant contends that the record establishes 
that respondent's procedure for disposing of kiln-repair 
debris, i.e. by dumping the materials out of a second-story 
opening into an unprotected alleyway without using an enclosed 
chute, constitutes a "recognized" hazard. The test of whether 
a particular condition constitutes a ‘penouni ned hazard" 
involves an onjective determination which can be made indepen- 
dently of .respondent's perception of the condition. In applying 
Section 5(a)("), the court in National Realty and Construction 


Co., 10@,, €3ors, atatedc: 


th ee 


even if the defendant emplover is ignorant 
Of the activity'’s existence or its potential 
fer_harm. The term received a concise 
defirition in a floor speech by Represent- 
at*ve Daniels when he proposed an amendment 
whith became the present version of the 
Gereral Duty Clause: 


"A recognized hazard is a condition that is 
knewn to be hazardous, ind is known not 
necessarily by each and every individual | 
employer but is know: taking into account 
th: standard of knowlsdge in the industrv. 
In cther words, wheilier or wt a hazard is 
"recognized' is a matter for objective de- 
teimination; it does net depend on whether 
the particular employwe-r is aware of it. 
(48S F.2d 1257 at 1265, Footnote 32) 


(emphasis added) 
In Secretary of Labor v. Consolidated Engineering Company, Inc. 
and Otis Elevator Comnany, OSHRC Docket Nos. 394 & 471 (October 
17, 1974), the Commission made clear that for purposes of 
Section 5(a)(1), a "recognized" hazard can be a danger which 


would be identified by "the public in general". 
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---A condition may be recognized as such 

a hazard only when the evidence shows that 

it is commonly known by the public in 

general or in the cited employer's industry 

as a hazard of such type. (emphasis added) 

(Slip Opinion at p. 4) 
In the instant case, complainant submits that respondent's 
procedure for dumping bricks out of the Kiln Building is 
"commonly known by the public in general" to be hazardous, i.e. 
common sense dictates that throwing heavy materials out of a 
second-story opening must be considered to be PRED EI, i 
Under the court's ruling in National Realty and _ Construction 
Co., Inc., supra, it is irrelevant that respondent may have 
been "ignorant" of the "potential for harm" created by the 
dumping procedure. 

Second, it is clear that the "recognized hazard" in the 
instant case "was causing or likely to cause death or serious 
physical harm". In National Realty and Construction Co., 
Supré, tue court indicated trat the burden to show that a 
hazari is 
satiscied record snows thot an employce ied as 
of the hazard. (489 F.2d 1257 at 1265, Footnote 32) In 


3/ This conclusion is buttressed by the fect that 29 CFR 
1926.252(a) and 29 CFR 1926.852 require that specified 
precautions be taken when materials are dropped on the 
outside of. the exterior wall of a building. Additional 
Support for the conclusion is to be found in the fact 
that the Judge did not consid2r the question ot whether 
respondent's practice constituted a recognized hazard to 
be an issue in the case. 


o i 


instant case, the death of respondent's employee obvi susly 
establishes the potential for serious physical injury involved 
in respondent's dumping operation. 

The Judge's ruling that the Secretary failed to mest the . 
above standard is clearly in error. The Judge's rul:ng is 
based on his interpretation of Section 5(a) (1) (read in «won- 
junction with Section 17(k)), as requiring the Secretary to 
show that the employer knew that an accident involvirg tue 
recognized hazard was likely to occur. Thus in his ¢ecision, 
the Judge stated: 


In short, there is no eviderce to support 
a conclusion that this area was used by 
Respondent's employees as a passageway, 
nor as an area within which any work was 
to be performed. The contrary inference 
is possible, although not necessary, by 
denominating the area an “alleyway". The 
record is similarly devoid uf any evidence 
to establish any reason for an employee to 
be in this area. 


It is therefore corcluded tiat Complainant 

has not sus tained che requisite burden of 

establishing that the condition existino at 

this worksite was «causing cr was likely te 

cause any <mployce serious physical harm, o: 

that Respondent knew or reusonably could hue 

known that this condition’ could result in 

serious physical harin -o Any of its emplovess ae 
(Judge's Decision at p. 12) 


& 


4/ Although the Judge does not clearly articulate svch a 
position, it is conceivable eh the Judge based his 
decision on an "isolated event" defense. The Judge 
appears to be saying that the bidetine must be vacated 
because the Secretary failed to show that the ompioyee's 
presence in the alleyway was not an isolated event. 
Assuming that the Judge relied on an isolated even 

defense, his ruling is clearly erroncous. In Secr 

of Labor v. Mississinpi Valley Frection pany . 

Docket No. 544 (December 26, 197 WaLSSion made 

clear that the isolated event defense is a legal defcnsc 

which must be affirmatively pleaded and proved by respondent. 


(Continued) 


in contrast, 


the language of Section $(u)(1) and the court's 


ruling in National Realt 


and Constrict’on Co., Inc., supra, 


Clearly indicate that the Secretary iicec not show that an 


accident was likely to occur but need Oouly show that if an 


accident invelving a "recognized hazard" were to occur, death 


or serious physical injury would be the likely result. In 


Brennan v. Occunational Safety ana H2alt1 Review Commission 
erennen SE SE ERY tne Git Review Commission 


and Vy-Lactos Laboratories, Inc., 494 F.24 460 (Sth Cir., 1974), 


the court emphasized that employer may be guilty of a 5(a)(1) 


violation, even though a fatal accident which was caused by the 


“recognized tazard", involved factors wich were not anticipatea 


by the employer. 


5/ 


In addition, under Section 17(k) o1 the Act the Secretary 


is not requiied to show that the employer knew of the hazard 


anata eeeeneeneneeeneeeeieeeememnen ate nee 


Cont. 


4/ The Commission emphasized that unless if the defense is 
pleaded, the Secretary is ct under a burden to show that 
employee exposure to a Nezaru wes not an isolated event or 
that such exposure was whe result clapattern or established 
practice. In short, the secrecery need only show that an 


an 

i . iy hia ~ »~ a * —. 4 . 
employce was eiposed co 8 sazarc oars then the %*urden 
shifts tc respondent to st.cw that chis 


11S exposule was an 
isLated event. In the irstent case, Complainant mot its 
burden by showing that an mmloyec was in the alleyway and 
exposed to the hazard. rvs pondent failed tc raise an isola ted 
event defense and failed to inirnaeuce any evidence to show 
that no other employees had Leen exposed to the same harvard 
(respondent merely stinulat: that the 
as a workarea or as a passage 


Wes 


alleyway was noc used 
oway and that he had no reason 


to believe that the si ea 9 employee would be in the acea). 
Therefore, it is clear that the 2s0lated event defense cannot 
be used as a ground for vacati ing the citation in the instant 


case. 


Section 17(k 


k) states: 


For purposes of ange section. a serious violatio 
shall be decmed to exist in a place of 
aif there is a substantial probability 


+ 
Or serious physical harm could result f£ 


! 
. sAUrTY? ‘ 
mploymoent 
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but is only required to show tnat the employer could have 

. \ 
known of the hazard with the exerc:se of reasonable diligence. 
It is clear that in the instant case, the employer could have 
known that employees might be in the alleyway with the exer- 
cise of reasonable diligence, i.e. by simply providing minimal 
supervision of the dumping area. The Judge's conclusion that 
respondent could not have reasonably known of the presence of 
employees in the alleyway since emvloyces had no reason to be 
in this area does not withstand scxutiny. The point which the 
Judge does not discuss is that the record clearly establishes 
that employees had access to the alleyway. Given this fact, 
it is irrelevant that employees micht go into the alleyway for 
their own personal purposes rather then for purposes relating 
to job assignments. Certainly, in view of the hazard created 
by the dumping operation, it is not. u:reasonable to expect that 
before dumping the bricks, respond .int would have made some 
effor+ .o find out whether employers were in the alleyway. 

Thisd, the record established that respondent failed to 


b | ~ 


render its workplacc "free" of the recognized hazard. As | 


notec. ea.iier, the stipulated reccrJ shows that résponde:t did 


not tohe measures to protect employ: cs such as using an enclosed 


chute tor dsoprting discarded bricks, placing warning signs in 


Cont. 

S/ condition which exists, or from one or more 
practices, means, methods, operations, or 
processes which have been adopted or are in 


use, in such place of cmployment unless the 
employer did not, and could not with the 
exercise of reasonab’.e diligence, know of the 


presence of the violation. 
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appropriate places, or restricting employee access to the area 
+nte which the bricks were dropped. In essence, respondent 
&pparently argues that since no accident had occurred in the 
past, no accident would occur in the future, and it was there- 
f 
fore unnecessary to take any precautionary measures. This 
argument is clearly without merit. Despite the lack of history 
ef previous accidents, the accident in the instant case was 
r2asonably foreseeable, since employees had access to the 
dumping area and since the dumping operation was conducted in 
a way that wculd not put employees on guard, i.e. the dumping 
operation was not conducted on a continuous basis and therefore 
an employee could walk into the alleyway without realizing 
that he was exposing himself to an imminent danger of being 


6/ 


struck by falling bricks. The court in Brennan v. Occupational 


Safety and Health Review Commission and Vy-Lactos Laboratories, 
Supra, made it clear that in oreer tc comply with the require- 
ments of Section 5(a)(1), ar ennloyer must take "reas 
precautionary sieps ‘§ protcct his e-ployees from reasonabi.y 


foreseeable ‘recoyr zed hazerd:'' (454 F.2a at 463). The court 
¢ 
emphasized that tha, employor must take the appropriate precautions 


 eeaeiiicmseniie 


G&/ Given this ba :ground, the Judge's reliance . the 
deceased employee's 27 yoars of experience witi respon- 
dent must be discounted. Since respondent relined its 
kiln only four t. .es por year, it is conceivable (if 
not probable) that an employee would not be aware that 
a durping operation as planned for any particular day. 


a i ee 


even though he Goes not anticipate that an accident will occur. 


A violation occurs whenever an employer fails 

to take reasonable precautionary ster uo 
protect his omployees from reasonably fore- 
Seeable "recognized hazards" that are causing 

or are likely to cause death or serious physical 
injury. ' Thus, even if the three deeths and 

two serious injuries involved here vere actually 
the result of an unforeseeable chemical reaction 
Vy Lactos may still have been in vicla‘tion of 
the general duty clause because of its self- 
admitted failure to take any precaution: ry 

steps whatsoever to protect its employes from 
the hazard of hydrogen sulfide accum.lations — 
that is now apparent. 


494 F.2d at 463 


Since, in the instant case, respondent failec to take any 


D 


precautionai,’ measures, it is clear that the requ:.rements of 


Section 5(a){(1) have not heen met. 


» ottngneie: 
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, ' UNITED STATES ©! AMERICA 


OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, , : 


Complainant 


We $ OSHRC DOCKET NO. 4725 
MARQUETTE CEMENT MANUFACTURING COMPANY, 


Respondent $ 


DECISION 


Before BARNAKO, Chairman; MORAN and CLEARY, Commissioners. 

BARNAKO, Chairman: 

A September 24, 1974 report of Review Commission Judge William 
E. Brennan is before this Commission for review pursuant to 29 U.S.C. 
§ 661(1). The report vacates an alleged violation of 29 U.S.C. % 654 
(a) (1). 1/ We affirm. 

- Cowplainant's citation alleged a violation of 29 U.S.C. § 654 

(a\(1), the so-called general duty clause of the-.Occupational Safety 
and Health Act of 1970. The charge, however, was amended by the 


1/ The section provides that cach employer "...shall furnish to each 
of his employees employment and a place of employment which are free 
from recognized hazards that are causing or are likely to cause 

death or serious physical harm to his employees." 


pn, ; 
complaint to allege that respondent violated 29 U.5.C. § 654(a) (2), 
the Act's so-called special duty clause, by failing to comply with 
the occupational safety and health standard codified at 29 C.F.R. 
§ 1926.852(a) .- The Judge decided the case on the basis of a stipu- 
lation of facts by the parties in which it was agreed that the issues 
before the Commission were whether the respondent was properly cited 
for failing to comply with § 1926.852(a) and whether the proposed 
penalty was appropriate. In complainant's Memorandum of Law to 
the Judge, which was filed after the stipulation, e motion in the 
alternative was tendered to amend the charge so as to once again allege 
a violation of 29 U.S.C. § 654(a)(1). Pursuant to Fed. R. Civ. P. 
y 15(b) ,2/ the motion was granted. This was error. 
Rule 15(b) provides: 
"when issues not raised by the pleadings are 
tried by express or implied consent of the 
parties, they shall be treated in all respects | 


as if they had been raised in the pleadings... 


Thus, no amendment will be granted thereunder urless express of implied 


5/ 


coneent can be found.= 
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2/ The Judge subsequently determined that this construction siendare 

was inapplicable because the work in issue was not "work for construction, 
alteration, and/or repair" within the meaning of 29 C.F.R. § 1910.12(b). 
We agree. 


3/ 29 C.F.R. § 2200.2(b) requires the application of these procedural 
rules in the absence ef a specific Commission rule. 


4/ Rule 15(5) can also apply to conform the pleadings to evidence 
\} objected to but allowed at the hearing. However, this part of the rule 
: is inapposite to the instant situation. 
Inc. v. Bridge Electronics Co., 335 F.2d 465 


5/ See, e.g., Systems, 
(3rd Cir. 1964). 


G*] 


~j- 


Nothing in the record before us establishes an express consent 


by the respondent to amend the pleadings to a § 654(a) (1) charge or 
any issues related thereto. To the contrary, it expressly objects 
in its trial and review briefs to such amendment. 
Likewise, consent cannot be implied. Under Rule 15(b), implied 
consent will only be found when the party geatost whon the amendment 
4s sought was fairly apprised that the unpleaded charge was in issue. 
Niedland v. United States, 338 F.2d 254, 258 (3rd Cir. 1964); Kuhn v. 
Civil Aeronautics Board, 183 F.2d 839, 842, (D. C. Cir., 1950). If 
both parties introduce evidence relevant to the amended charge, or tf ’ 


such evidence is introduced without objection, this indicates that the 


parties consented to trial of the issue. Petersen v. Klos, 426 F.2d 


199, 202-203 (5th Cir. 1970); Arkla Exploration Co. v. Boren, 41) F.2d 


879, 883 (8th Cir. 1969); Niedland v. United States, supra, But it 


must appear that the parties understood that such evidence went to 


the amended charge, and was not intvoduced solely because it wae 
relevant to another issue being tried. Freitag v. The Strand of 
Atlantic City, 205 F.2d 778, 781 (3ru Cir. 19£3); Simns v. Andrews, i118 thee sa 
F.2d 803, 807 (10th Cir. 1941). 
Here, the parties stipulated to the facts. At that time the 
only pending charge was the alleged noncompliance with § 1926.852(a). 
The first indication ae the amendment occurred thereafter - in com- 
plainant's brief to the Judge. Allowing an amendment at this late 


stage of the proceeding not only implies consent by the respondent when 


oho 

there has been none, but could prejudic2 the respondent by not allowing 
it an opportunity to introduce rebuttal evidence on elements of a 

§ 654(a)(1) violation which are not part of a § 654(a)(2) charge, such 
as whether the alleged violative condition constituted a recognized 
hazard. 

Although we have concluded that it was error hoe the Judge to 
allow the amendment, we agree with the Judge's finding that the 
evidence of record does not establish a violation of § 654(a) (1) for 
the reasons given by him. Accordingly, the error was not prejudicial, 


and the Judge's disposition on the merits is affirmed. 


FOR THE COMMISSION: 


j 3 mesGuee 
WILLIAM S. McL 


AUGHLIN 
Executive Secretary 


pare: VAN 2.7 1976 
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MORAN, Commissioner, % icurring: . 
# 
I agree with Cha *man Barneko's opinion. However, since it relies 
in part on a finding .y Judge Brenuan, his decision is attached hereto 


as Appendix A. 


TI 


init, ik 
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CLEARY, Commissioner, DISSENTING: 


I dissent from the findings by my calleagues that no violation 
of section 5(a)(1) of the Act was shown on the facts of this case and 
that the Administrative Law Judge erred in granting the Secretary of 
Labor's motion to amend the pleadings pursuant to Rule 15(b)of the 
Federal Rules of Civil Procedure. 

Respondent operates a cement manufacturing plant located in 
Catskill, New York. The stipulated facts establish that one of respondent's 
employees was killed when he was struck by debris which had been dropped 
outside the exterior wall of one of respondent's buildings 26 feet into 
an alleyway. The debris was dropped into the alleyway as a result of 
respondent's procedure for relining a kiln used in the manufacture of 
cement products. Four times per year, respondent removes worn brick, 
which line the interior of the kiln and replaces them with new bricks. 

In the instant case, after removing the worn bricks from the kiln, which 
is located on the second floor ef tne Kiln Building, respondent dropped 
them out of an opening in ite building's exterior wall. Respordent dis- 
carded--the worn bricks wi aout “sing an enclosed chute and without block- 
ing off the area into wh “ch they were dropped. 

On the merits the majority affirms the findings by the Judge 
that no “recognized haza: i" existed at respondent's workplace and that it 
was not shown that respondent knew or reasonably could have known that the 


described condition could result in serious physical harm to its employees. 


67 The application of Rule 15(b) depends upon the Commission's Rule 2(b), 
29 CFR $2200.2(b), that reads as follows: 


(b) In the absence of a snecific provision, procedure 
shall be in accordance with the Federal Rules of Civil 
Procedure (emphasis added). 


RTT NORE BEE, BORE I 


- § « 


It ts well established that to prove a violation of the general 
duty clause, the Secretary must show (1) that the employer failed to 
render its workplace “free” of a hazard, (2) that the hazard was "re- 


cognized", and (3) that it was "causing or likely to cause death or 


serious physical harm." National Realty & Const. Co., Inc. v. 6.9.0 .8.0., 
489 F.2d 1257, 1265 (D.C. Cir. 1973). An employer's actual knowledge of 


a hazardous condition satisfies the general duty clause requirement of 


recognition. Brennan v. 0.S.H.R.C. and Vy Lactos Laboratories, Inc., 
494 F.2d 460, 464 (8th Cir. 1974). 


Paragraphs 6 through 9 of the jointly stipulated facts clearly 
establish each of the elements of a violation of section 5(a)(1) of the 
Act. 


6. Respondent disposes of debris resulting 
from the demolition of the kiln brick by 
dropping the material outside the exterior wall 
into the alleyway between the Kiln Building and 
the Crane Storage Building by means of an un- 
protected chute apnroximately 26 feet above the 
ground. 


7. Respondent did not provide any’ protection 
to employees working near the allcyvay between 
the Kiln Building and the Crane Storage Bui'ding 
from hazards created by falling bricis. Protective 
devices such as dcnger signs, barricades or an 
enclosed chute were not provided as a means of 
preventing employee exposure to falling bricks. 


8. At approximately 8:45 p.m, on August 29, 
1973, Respondent'e employee, Frank F, Rysavy, 
while in the alleyway separating the Kiln Building 
and the Crane Storage Building, was struck by a large 
quantity of debris being dumped out the chute from 
the interior of the Kiln Quilding. Mr. Rysavy was 
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killed immediately as a result of a crushed 
skull caused by the falling bricks. 


9. The condition of satd chute described 
above was known to Respondent's representatives. 


The dumping of bricks into an unprotected alleyway from a height of 26 
feet is a patent hazard to anyone below. The evidence establishes that 


employees had access to the alleyway, and their presence there was fore- 


seeable. There also can be no doubt regarding the seriousness of potential 
injuries. This’ is regrettably demonstrated by the death of an employee on 
August 29, 1973. 

I disagree also with respect to the majority's dicta that the 
Judge erred in granting the motion of the Secretary of Labor to amend 
the pleadings to allege a violation of the general duty clause pursuant 
to Rule 15(b) of the Federal Rules of Civil Procedure. 

Section 5(b)(3) of the Administrative Procedure Act, 5 U.S.C. 
§551 et seq., is applicable here by virtue of section 10(c) of the act. 
It requires that the parties be put on notice of the issues in cuntroversy. 
The “key to pleading in the administrative process is nothing morz than 
upport nity ‘to prepare." Davis, Adwinistrative iaw Treatise, $8.4 (1958). 
If no prejudice ensues to the adverse party, the shifting of legal theories 
is permissiple. N.L.R.B. v. Pecheur Lozenge Co., 209 F.2d 393, 402 
(2d Cir. 1953), cert. denied 347 U.S. 953 (1954). 

The history of this case from the outset may be described as an 
effort by the parties to determine whether the general duty clause or the 


standard at 29 CFR §1926.852(a) is applicable, The stipulated issue on the 


7] By its own terms, Commission Rule 2(b) does not apply the Federal Rules 


here. The “specific provision" makes a section 5(b)(3) of the 
Administrative Procedure Act. See note |. 
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applicability of the cited standard simply reflects this problem, The 
stipulated facts regarding the hazard and accident are unrelated to the 
characterization of respondent's activittes as construction or manufactur- 
ing. To decide a case, as the majority suggests it would here, upon the 
formal wordiid of the stipulation is contrary to the purpose of notice 
pleading. 

Because respondent alleges in its brief before the Commission 
that it would be prejudiced by the allowance of the amendment here, I 
would remand the case for the presentation of evidence t ‘hat effect. 
In any event, the Judge's granting of the amendment should not be reversed 


upon the mere allegation of prejudice. 
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